NOTE: The following is a draft response to a request for an advisory opinion
prepared for consideration by the Citizen’s Ethics Advisory Board. It does not
necessarily constitute the views of the Board.

TO: Board Members

FROM: Brian J. O’Dowd, Assistant General Counsel

RE: Caucus Attorneys’ Representation of Leg1slators before the Office of State
Ethics s

DATE: March 20, 2008

INTRODUCTION

The Citizen’s Ethics Adv1sory Board (*Bog
request of Morgan O’Brien,' legal counsel to the Sé
whether, and if so under what circumstances, caucus

, if requested by the legislator, I would consider it
my powers and dutles as coungsel to contact the

) superlor court

QUESTIONS

The questions that we must answer are (1) whether a caucus attorney may
represent a legislator before the Office of State Ethics concerning an ethics enforcement
action, and (2) whether a caucus attorney may do so concerning an informal staff letter or
advisory opinion.

1Attorney O’Brien has since retired from state service.
*Letter from Morgan O’Brien, legal counsel to the Senate Republicans, to Brian O’Dowd, assistant
general counsel to the Office of State Ethics (November 5, 2007) (on file with the Office of State Ethics).




ANALYSIS
|

The first question is whether a caucus attorney may represent a legislator before
the Office of State Ethics concerning an ethics enforcement action.

As “public officials,” legislators are subject to the Code, including § 1-84 (e),} its
use-of-office provision, a violation of which requires two things: (1) a use of public
office and (2) personal financial gain. The lafter requrrement vyhich ‘contemplates that
the state servant is avoiding out-of-pocket expenses™—is satisfied, for if a caucus
attorney represents a legislator in an ethics enforcement action egislator need not
secure prlvate counsel at his or her own expense. Asto the form: _\'equirement, the
question is whether it is a “use of public office” for a legrsiator to use the legal services of
a caucus attorney in regard to an ethics enforcement action.

Before answering that question, we address Attorney O’Brien’s suggestion that
this scenario presents a “gift”—as opposed to a “use- of—ofﬁee —issue. Specifically, he
asserts that a caucus attorney’s prov1§1on of legal services to a legislator with respect to
an ethics enforcement action is permissible under one of the. Code’ s gift exceptions,
General Statutes § 1-79 (e) (15), which'exce om the definition of “gift” the
following: “Anything of value provided by an employer of . , -a public official .
such official . . . provided such benefits are cus ( "ordanauly provided to others

in similar circumstances 2% The legal services in question, according to Attorney
O’Brien, “may fairly be characteuzed as prov1ded by an employer (the state) to a public
official,”™’

e Blea &
state of Connecticut is an “employer” for purposes of that gift
ed by the former State Ethics Commrssmn (“former Comm1ssmn”)

isto reduce ‘outside” influences on state servants;
. for gifts from an employer . . . applies only to those

3The term “pubffé official” includes, among others, “any member or member-elect of the General
Assembly . ...” General Statutes § 1-79 (k).

*Section 1-84 (c) provides: “No public official or state employee shall wilfully and knowingly
disclose, for financial gain, to any other person, confidential information acquired by him in the course of
and by reason of his official duties or employment and no public official or state employee shall use his
public office ot position or any confidential information received through his holding such public office or
position to obtain financial gain for himself, his spouse, child, child’s spouse, parent, brother or sister or a
business with which he is associated.”

Advrsory Opinion No. 2000-20.

(Emphasrs added.) General Statutes § 1-79 (e) (15).

"Letter from Morgan O’Brien, legal counsel to the Senate Republicans, to Brian O’Dowd, assistant
general counsel to the Office of State Ethics (December 4, 2007) (on file with the Office of State Ethics).




restricted donors® , . . [that] employ the public official . . . . It went on to note that
expendltures (mcludmg gift expenditures) made by a state entity for the benefit of state
servants “are governed by rules estabhshed by the Department of Administrative Services
and the Auditors of Public Accounts.”’® It also noted that “[1]mproper receipt of such
expenditures by a state servant . . . may be deemed a use of one’s state office or position
for personal financial gain, in violatlon of...§ 1-84 (c).”!!

That brings us back to the initial question, namely, whether a legislator’s receipt
of a caucus attorney’s legal services concerning an ethics enforcement action is a use of
his or her state office. A January 2004 letter issued by the former Commission to then-
Governor John Rowland suggests that it is.'? There, the former Commission’s executive
director and general counsel Alan Plofsky sought to “publicly reiterate and memorialize”
his prior agreements with the Governor’s official and private attorneys as to the
Governor’s le%al representation in complaint proceedings before the former
Commission.”” Under those agreements, Plofsky stated\“the publicly paid Governor’s
counsel would strictly limit their representatlont ‘the Office of the Governor as an
institution; while the Governor s private artoz;né would répresent him regardmg actual
complaint proceedings, including any required he le explained: “This
separation of duties was based on the parties’ agreeme t any further utilization of the
Governor’s Counsel in Ethics Commission enforcement ceedlngs would be an

improper use of state resources. w13

Two other states’ ethics commissions tackled similar questions and concluded
likewise. The Rhode Island Fthics Commission: (“Rhode Island Commission™) addressed
whether it was an map 1se of office for a member of a state board who had been
mplaint to be represented bgf the board’s legal counsel
n appeals of 1ts decisions.’ According to the Rhode

ot actmg f_iﬁthe state’s interests and is not entitled to
aid for by the public body.”'? In fact, it continued,
expense of the public body would be to use his or

know are (1) domg busu_le_ss with or seeking to do business with his or her department or agency, (2)
engaged in activities directly regulated by such department or agency, or (3) prequalified under General
Statutes § 4a-100. General Statutes § 1-84 (j) and (m).

? Advisory Opinion No. 97-25.

rd.

4.

121 etter from Alan Plofsky, executive director and general counsel of the State Ethics
Commission, to Ross Garber, legal counsel to the Office of the Governor (January 26, 2004) {on file with
the Ofﬁce of State Ethics).

g,
1"(Emphasm added,) Id.
BId.

¥ Rhode Island Ethics Commission, General Commission Advisory Opinion No. 4 (November 17,
1988).

1d.




her public office . . , to obtain financial gain . . ..™® The Rhode Island Commission
concluded, therefore, that “representation of a member of a state board, commission or
agency by legal counsel to such 1publlc body in any matter arising under the . . . Code of
Ethics would be improper . However, it noted, nothing would ¢ plevent the public
body from electing to reunburse any individual for his or her legal expenses if the
Commission finds that no violation has been committed.””

Similarly, in an “Advice of Counsel,” an opinion issued by the chief counsel to
the State Ethics Commission in Pennsylvama, the chief counsel addressed whether
Pennsylvania’s use-of-office provision®' prohibited a township supervisor from using the
township-paid solicitor to represent him with res?ect to its investigation as to whether he
had improperly accepted gifts from contractors.” From Pennsylvania state-court
precedent, the chief counsel gleaned the following: a public official found to have
engaged in misconduct is not entitled to a public defense; 0therw1se, a public official is
entitled to publicly paid legal representation as to of_ﬁ\, '1a1 rather than personal conduct.”
The dilemma, according to the chief counsel, is that’ :

it would be difficult if not impossible to predict in advance whether a -
public official under investigation by the Stat Ethtcs Commission would
ultimately be entitled to have his legal representati
governmental body. Meanwhlle, any use of office’ “the authority of
office by the public official to secure or accept public y‘ pa1d legal
representation to whlch he was not ent1tled would v1olate [the use-of-

upervisor to refrain from securing or even accepting
sen t\fm pending the case’s outcome; and if, based on that outcome,
s found:not to have 1mproper1y accepted gifts from

Thus both the Rhode I;]a : 'Qplmon and the Pennsylvania opinion recognize (the
former 1mp1101t1y, the latter. explwltly) three things: first, the subject of an ethics
enforcement action who is innocerit of the accusations is entitled to publicly paid legal
representatzon, second, the subject of an ethics enforcement action who is guilty of the
accusations is not entltled to publicly paid legal representation; and third, it is practically

14,

P1d,

X¢Emphasis added.) 1d.

2! Under Pennsylvania’s use-of-office provision—which is similar to Connecticut’s—“a public
official/public employee is prohibited from using the authority of public office/employment or confidential
information received by holding such a public position for the private pecuniary benefit of the public
official/public employee himself, any member of his immediate family, or a business with which he or a
member of his immediate family is associated.” Pennsylvania State Ethics Commission, Advice of
Counsel (December 2, 1994).

j:PennsyIvania State Ethics Commission, Advice of Counsel {December 2, 1994),

Id.
24(Emphams added.) Id.
#1d,




impossible to predict in advance whether the subject of an ethics enforcement action is
innocent of the accusations and thus entitled to publicly paid legal representation. The
solution—according to both opinions—is to have the state reimburse the individual’s
legal expenses only affer a commission finding that he or she did not violate the ethics
code.

In Connecticut, General Statutes § 1-82 (c), the Code’s attorneys’ fees provision,
represents, essentially, a codification of that solution. That is, § 1-82 (c) authorizes
reimbursement—as opposed to prepayment—of attorneys’ fees, and then only affer one
of three events occurs: .

[1] If a judge trial referee finds, after a hearing pursyafy 0 thls section,
that there is no probable cause to believe that a pup i
employee has violated a provision of this part or s'ectlon
the [Citizen’s Ethics Advisory Board] determines. that apu
state employee has not violated any such provision, or [3] if a col
competent jurlsdlctlon overturns a ﬁndmg by the board of a viola
such a respondent . . 8

That assumption: finds support in thei ‘Report to the General Assembly by the
Codes of Ethics Study. Committee,” which bécame the basis for the 1983 legislative
changes to the Code, one of which was the addmon of what is now § 1-82 (c), the Code’s
attorneys’ fees prov1smfi 2T In that report, the comm1ttee—whlch the legislature created
by way of Publi 1982, No 82-423~discussed three scenarios:

Scenario Ong hen a complamt is made with knowledge that it is without
oundation 1n:f\' t. The committee explained that, in this case, “the
ondent [alr \ady] has a cause of action for double damages [agamst the

*Section 1-80 (c) goes on: “If any complaint brought under the provisions of this part or section
1-101nn is made with the knowledge that it is made without foundation in fact, the respondent shall have a
cause of action against the complainant for double the amount of damage caused thereby and if the
respondent prevails in such action, he may be awarded by the court the costs of such action together with
reasonable attorneys’ fees.”

7See Codes of Ethics Study Committee, Report to the General Assembly by the Codes of Ethics
Study Cozrgnnittee (Janvary 15, 1983), p.8.

Td.




committee, pay the costs of his or her own defense, as it is “not part of his
official duties to violate the Code.”**

e Scenario Three: When a respondent is “innocent” of the accusations in the
complaint. The committee believed that, in this case, “the costs of his defense
should be borne by the State as expenses incurred in the performance of
duty

The committee immediately thereafter noted that “this right”—namely, the right
of an “innocent” respondent to have the state bear the costs of his or her defense—
“should be spelled out in the Code 231 Which begs the questron at what pointis a
respondent deemed “innocent” for purposes of having the state bear the costs of his or her
defense? We find the committee’s answer to that question in the language that it
suggested should be—and that, incidentally, was in factwspelled out by the legislature in
the Code: N

1 a hearing pursuant
¥ pubhc official or

State employee has violated the Code, or [2] ﬁnds_
to Conn. Gen. Stat. § 1- 82 (c) that a respondent A/

The former Comm1531on saiy as much in a 1989 declaratory ruling.>® The facts
there involved, a prior ethics enforcement action against Representative Vito Mazza in
which the former Commrssmn found that there was probable cause to believe that he had
violated the Code*” Representatlve Mazza eventually agreed to a negotiated settlement
of the matter after Wh10h hlS private counsel J ames A, Wade, asked whether it was

while defending himself.” In the process of answering that question, the former

14,

*1d.

*I1d.

21d.

¥See In the Matter of a Request for a Declaratory Ruling, James A, Wade, Esq., Applicant,
Septembel 11, 1989,

g,

¥1d. The legislature has since enacted a specific method by which a public official or state

employee may establish a legal defense fund. See General Statutes § 1-864.




Commission explained that, in accordance with § 1-82 (c), “[i]f Representative Mazza
had been exonerated at any stage of the proceedmgs, he would have been reimbursed by
the State for his reasonable legal expenses.” (By citing to § 1-82 (c¢), the former
Commission meant by “exonerated” that one of the three triggering events in that
provision had occurred.) However, it noted: “Since he was not exonerated, he is not
entitled to any state payment of his legal fees.”’

In light of the preceding, we are left with this. A legislator is entitled to have the
state bear the costs of his or her defense in an ethics enforcement action only affer he or
she is (in the words of the former Commission) “exonerated” or (in the words of the
Codes of Ethics Study Committee) “innocent.” A legislator is deemed “exonerated” or
“innocent” for that purpose only dfier

1. ajudge trial referce finds that there is no pr bable cause to. beheve that the
legislator has violated the Code;

2. the Citizen’s Ethics Advisory Boar determines.that the Ieglslator has not
violated the Code; or

=

3. acourt of competent jurisdiction overturns a. ding by the board of a
violation by the legislator. =

Until then, a legislator is not entitled to pubhcly pazd legal re}_} sentation—which is

something he or she already would have recewed by 1 usmg the legal services of a caucus

Accordmgly, in‘ans
a legislator e Office

I

As with the preyious question the relevant provision here is § 1-84 (¢), which
prohibits a leg1slatorf rom (1) using his or her office for (2) personal financial gain.
Again, the latter requirement (i.e., personal financial gain) is satisfied, for if a caucus

%In the Matter of a Request for a Declaratory Ruling, James A. Wade, Esq., Applicant, September
11, 1989,

1,

*The current practice of the enforcement division allows any subject of an evaluation or
complaint fo be accompanied fo any informal meeting by any individual who the respondent or subject
feels will assist him or her in understanding the enforcement process and/or the allegations against him or
her. This opinion does not purport to address this practice of the enforcement division—which remains
intact—except insofar as the attendance of any individual constitutes legal representation (as defined by
Practice Book § 2-44A) that is financed by the state.




attorney represents a legislator in regard to an informal staff letter or advisory opinion,
the legislator need not secure private counsel at his or her own expense. That leaves the
issue of whether it is a “use of public office” for a legislator to be represented by a caucus
attorney concerning an informal staff letter or advisory opinion.

Because this question has not been addressed by way of advisory opinion, we
look for guidance to a somewhat similar scenario addressed by the Massachusetts State
Ethics Commission (“Massachusetts Commission™). Specifically, it addressed whether
legal counsel for the chairman of a legislative committee could file a lawsuit on behalf of
the committee chairman, other committee members, and their employees, “in their private
capacity as residents of the Commonwealth, challenging a law Whlch would affect them
as pr1vate 1nd1v1duals »39 Accordmg to the Massachusetts Co"?

their private capacity.*

What emerges from that decision is this: a legislative attorney may fepresent a
legislator in the legislator’s official capacity, but may not do so with respect to the
legislator’s private capacity. We agre behevmg it to be an inappropriate use of office
for a caucus attorney to represent a legislator in:his or her private~—as opposed to
ofﬁmal—capamty For example, a legzslator ertainly may not use the legal
services of a caucus attorney to file the legislatot’s sta ¢ come taxes, to handle the
closing on the legislator’s hom or to represent the leglglator in connection with a
probate matter.

That sa1d the quesuon is whether in rep senting a Ieglslator before the Office of
State Ethi g an mformal staff Ietter or adv1sory op1n1on a caucus atforney is
represegt",

advi
official.

reached above, in that g1slators are subject to ethics enforcement actions also solely by
virtue of their official positions. However, when a legislator violates the Code, he or she
is not acting within the scope of his or her official capacity. As explained in the “Report
to the General Assembly by the Codes of Ethics Study Committee,” it is never part of
one’s “official duties to violate the Code.”* Further, although (as discussed above) there
is an assumption underlying the Code that the subject of an ethics enforcement action is

zzEc-COI-92-29, discussing EC-COI-83-137.
Td.
Hodes of Fthics Study Committee, Report to the General Assembly by the Codes of Ethics Study
Comunittee (January 15, 1983), p.8




not entitled to publicly paid legal representation until one of the three triggering events in
§ 1-82 (c) has occurred, there is no corresponding assumption with respect to those who
ask for informal staff letters and advisory opinions.

That being the case, we conclude that § 1-84 (c) does not prohibit a caucus
attorney from representing a legislator before the Office of State Ethics concerning an
informal staff letter or advisory opinion.

This conclusion appears to be consistent with the position taken by the former
Commission. In December 2003, while a complaint was pending against then-Governor
John Rowland, a legislator requested an advisory opinion applying one of the Code’s gift
provisions to the Governor.* Subsequent to that request, Ross H. Garber, legal counsel
to the Office of the Governor, submitted a letter to the former Commission’s executive
director and general counsei setting forth the respective roles of the Governor’s official
and private attorneys.”® He stated: .

t by [the;.:Ieglslator], I beheve

Wlth respect to the adVISOI‘y oplnlon 50

the Governor and Govemor Rowland in hzs oﬁ" cial cq aczty in
proceedmgs related to this request for an advzsory opmzon Nevertheless
given that any 9 : {
impact the Con ecision on”the complaint filed [against the

ight result in a monetary fine assessed against

s private counsel will also address the

Commlssmn 44

ion’s executive director and general counsel
ion of this separation of duties comports

In his response, the former Co
noted that Attorney Garber’s “descri
with our pnor understandmg A

For clari y’s sake, we believe that, when a caucus attorney represents a legislator

concerning an informal staff letter or advisory opinion, he or she should, as did Attorney

21 gtter from James A. Amann, Majority Leader of the House of Representatives, to Alan Plofsky,
Executive Director and General Counsel of the State Ethics Commission (Decemnber 18, 2003) (on file with
the Office of State Ethics).

3 Letter from Ross H. Garber, legal counsel to the Office of the Governor, to Alan Plofsky,
executive director and general counsel of the State Ethics Commission {January 28, 2004) (on file with the
Office of State Ethics).

“(Emphasis added.) Id.

5 Letter from Alan Plofsky, executive director and general counsel of the State Ethics
Commission, to Ross Garber, legal counsel to the Office of the Governor (January 29, 2004) (on file with
the Office of State Ethics).




Garber, disclose to the Office of State Ethics precisely on whose behalf and in what
capacity he or she is appearing,.

We finish by noting that the Code expressly authorizes any person subject to its
provisions to petition the Board for an advisory opinion,*® even if the subject of the
request “is not the petitioner (e.g., when a department head requests an advisory opinion
regarding an employee of the department) . .. .»* Pursuant to state regulations, the
petition “shall be accompanied by a statement of any facts and arguments that support the
position of the person making the i 1nquuy »# Further, the Board “may receive and
consider facts, arguments and opinions from persons other than the petitioner. ** Thus,
for example, as the law now stands, the following holds true: =

e Ifa caucus attorney is informed that a legislator is coritemplating a particular
outside employment opportunity, he or she may, without having been
consulted by the 1eg1slator, petition the Board to address the matte1 and
provide any arguments in support of his or her pos1t10n -

“y, without having been
address the matter and use its

o Ifalegislator asks the Board Whether'_h:is' or her proposed outside employment
is permissible under the Code, a caucus attorney may, without having been
asked to do so by the Ieglslator subm1t any arguments or opinions concerning

In othe words, one ‘way or another the Code and its mterpretlve regulations
ttorneys to present legal arguments concerning the legislator’s

caucus attorney
action, but does not prokhibit a caucus attorney from representing a legislator with respect
to an informal staff letter or advisory opinion.

“%General Statutes § 1-81 (a) (3).

“"Regs., Conn. State Agencies § 1-92-39 (a).

“Regs., Conn. State Agencies § 1-92-38.

“Regs., Conn. State Agencies § 1-92-39 (a).

**This advisory opinion addresses only the Code of Ethics for Public Officials and its interpretive
regulations and advisory opinions; it does not purport to address the applicability of any other statute,
regulation, etc. Specifically, it does not address the applicability of the Rules of Professional Conduct.
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